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Abstract: This article examines thematic progression in the United Nations Convention on the Law of the
Sea (1982) (UNCLOS). Conceptualizing Theme and Rheme as cohesive elements linking clauses within clause
complexes and across discourse, the article aims to: (i) provide an overview of thematic progression, (ii) Identify
the types of thematic progression commonly found in UNCLOS, (iii) examine how thematic progression contributes
to the coherence and cohesion of clause complexes and discourses, (iv) identify the characteristics of discourse in
UNCLOS and propose applications of thematic progression to the analysis and formulating legal texts. The article
applies the theory of Theme and Thematic Progression from the perspective of Halliday's Systemic Functional
Linguistics to determine the cohesion and coherence in UNCLOS as well as in legal texts in general, thereby
providing a new perspective on the linguistic structure of international legal documents.
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1. Gidi thiéu

Néu Dé (va Thuyét) theo quan ¢ diém cta Ngir phap Chure nang (Functional Grammar/FG), ma dai
dién 1a Dik, la hai thanh phan cta ciu traic mot ménh dé tu ' duy va dugce hién thyc ¢ tam muc ciia cau,
thi Dé theo quan diém cua Ngon ngir hoc Chirc nang hé thong (Systemic Functional Llngulstlcs/SFL)
ma dai di¢n 13 Halliday, coi Dé nhu xuat phat diém cta ménh dé ngir phap (mot don vi ngir phép then
chét cua SFL) bé trong li thuyet Chtrc nang hé thong khong chi 1a mot thanh phan ctia ménh dé, ma
con phat trién, quan xuyeén, duy tri sy mach lac, lién két trong phirc hgp ménh dé, trong dién ngon. Khi
d6 no duoc xem nhu tién trinh dé (Thematic Progression/TP).

Céch tiép can van ban luat tir h¢ thong Dé ciia Halliday (1994) mang y nghia quan trong trong
viéc kham pha cach t chirc va phan bo thong tin trong dién ngdn phap li. Theo Halliday- Matthiessen
(2014), Dé (Theme) 1 diém khoi phat cua thong diép, dong vai tro dinh hudng cach ngudi doc tiép
nhén va xtr li thong tin. Trong van ban luat, viéc lya chon va sép xep pé thuong ge“in v6i cac chu thé
phap li, quyén va nghia vy, tir 46 dam bao sy minh bach, tinh rang bugc va tinh chat ché cta van ban.
Phan tich hé thong pé giup chung ta hiéu rd chién luoc dién ngdén ma van ban luét str dung dé duy tri
mach lac, kiém soat su dién giai va han ché tinh da nghia. Do d6, cach tiép can nay khong chi gop phan
néng cao hiéu qua nghién ctru ngdn nglt phap 1i, ma con ho tro viéc dich thuat, giang day va ap dung
luat trong bdi canh da ngit va toan cau hoa. Trong nghién ctru dich thuat, viéc nhan dién ciu trac Dé
g6p phan bao dam tinh tuong thich ngir nghia va tinh chinh xac phap li gitra cac ngén ngu Piéu nay
ddc bi€t quan trong vdi cac van ban luat qudc te nhu Cong udc Lién hop qudc vé Luat Bién
(UNCLOS), khi ma sy thong nhit va minh bach vé mit ngén ngit 1a t6i quan trong dé bao dam tinh
hiéu Iyc va cong bang phap li cho tat ca cac bén tham gia. Phan tich van ban theo hé thong Dé nham
1am rd cach UNCLOS trién khai cac cha thé phap li nhu qudc gia ven bién, bién ca, hay co quan quyén
luc qudc t& nhu nhitng diém khéi phat thong tin trung tdm. Cac Dé nay khong chi xéac dinh chu thé
chiu trach nhi¢ém phép li ma con dinh hinh mach lap luén, nhin manh sy phén bd quyén va nghia vu
giita cac qudc gia. Do d6, cach tiép can tir hé thong Dé ctia Halhday cung cap cong cu hiru hi¢u dé giai
thich tai sao UNCLOS c6 thé vira bao dam tinh minh bach vé noi dung, vira tranh sy mo hd trong qua
trinh 4p dung va dich thuét da ngit, dong thoi phan anh tu duy phap 1i qudc té trong viée diéu chinh
hanh vi ctia cac quoc gia trén bién.

2. So Ige vé Dé va tién trinh D& ciia Ngon ngir hoc Chire niing hé thong

Trong SFL, D¢ (Theme) 1a diém xuét phat ctia thong di€p (the point of departure of the message)
(Halliday & Matthiessen, 2004: 64), duoc hién thuc hoa bang mot thanh phan ¢ vi tri dau tién cua
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ménh d&, (phan con lai cia ménh dé 12 Thuyét ‘Rheme”). Trong cac cau tran thuat thong thudng, chii
ngit thuO’ng dam nhan vai tro 1a D&, vi no thuong 13 thanh phan dau tién, 1a d6i twong chinh ma cau
muon noi t6i. Ngoai ra, khi nguoi noi hode ngudi viét mubén nhan manh mot thong tin khac ngoai chu
ngit, ho c6 thé dua cac thanh phan nhu bd ngi, hodc trang ngit [én trude vi ngu dé chung tro thanh DE.
Theo Halliday, Dé khong chi don thuan 1a chi ngir ma la bat ki thanh phan nao duoc dat ¢ vi tri khoi
dau ciia ménh de dé thiét 1ap bdi canh hodc chu dé cua thong diép. Nhu vay, vé co ban, Pé dugc phan
thanh ba loai: D¢ y niém (topical theme) mang y nghia chu dao cuia ménh dé, thuong 1a chu ngir hoic
thanh phan lién quan den tién trinh (vi du, The old woman sat by the window.); bé lién nhén
(interpersonal theme), gdm céc yéu t6 thé hién thai do, danh gia hodc quan hé vai giao tiép (vi du,
ngbe we could develop our listening skills.); va bé vin béﬂn (textual theme), gém cac tir hodc cum tir
nbi, c6 chirc ning lién két cic ménh dé hoic doan vin, va to chirc mach van ban (vi du, He studied all
night for the exam. Therefore, he was exhausted the next morning). Khi cac ménh dé lién két voi nhau,
su phat trién ciia Dé tao thanh tién trinh D&, nghia 13 cach thong tin dugc trién khai tir ménh d& nay
sang ménh d& khac. Trén binh dién vin ban, Halliday va Matthiessen nhin manh cac théng diép
(messages) khong ton tai riéng 16 ma két hop v6i nhau thanh nhitng chuyén dong thong tin c6 tinh chu
ki (periodic movements of information). Nhimng chuyén dong nay dugc thé hién rd qua tién trinh D&,
nghia 1a cach Dé va Thuyét ndi tiép nhau dé t6 chirc mach van ban. Vi dy, trong vin ban vé “Khu vuon
Trung Hoa” (Chinese Garden), dong su kién duoc dién giai nhu mot chudi tinh tiét: “|| Kukul walked on
through the forest. ||| As he came to a thicket, || he heard the faint rustling of leaves. |||He pointed his
” (||| Kukul tiép
tuc d1 xuyen qua khu ru'ng ||| Khi dén mot bui ciy ram rap, || anh nghe thay tleng la xao xac khe khé. |||
Anh giwong cung bén tén, || nhung ching thay gi ca. ||| Kukul khom nguoi sat dat || va di chuyén cham
rai. [||...) (Halliday va Matthiessen, 2014: 363). Trong doan miéu ta, phin dau cac ciu tap trung vao
chuyen dong trong khong gian cua ngu'orl doc (dang di qua céac canh quan), sau d6 chuyen sang tap trung
vao cac diém dang chii y trong khu vuon. Mdi giai doan nhu vy gdm mot loat ménh de 6 chung dinh
huéng thong tin, tao thanh “chudi thong tin” (phase) cua théng diép. Cac chudi nay ndi tiép nhau, gop
phan kién tao tinh mach lac cta toan vin ban. Halliday va Matthiessen goi chung hién twong nay 1a “céac
md hinh dong théng tin” (information flow patterns) (Halliday va Matthiessen, 2014: 588). Trong khi
Halliday va Matthiessen tap trung vao vai tro ngir nghia cia Dé va Thuyét ¢ cap do ménh dé, Danes
(1974) d3 nghién ciru va md rong phén tich ciu triic f)é Thuyét 1én cap do vin ban dé kham pha méi
quan hé gitra cac Dé va Thuyét ciia cac ménh dé ké tiép lién ké nhau, hinh thanh chudi thong tin mach
lac trong mot van ban hoan chinh. Danes (1974) c6 nhiig dong gop quan trong trong viéc hé thong hoa
khai niém tién trinh D&, xac 18p cac mo hinh tién trinh d&& (7P) co ban, va cho rang sy mach lac ciia mot
van ban khong chi dya vao cau tric ménh dé, ma con dua trén cach thic cac Dé va Thpyet duoc td chirc
va phat trién qua chudi cac ménh d&. Tir d6, gitp phan tich cdu trac vin ban va la nén tang cho nhiéu
nghién ctru sau nay vé cach thirc ngdn ngi tao ra tinh lién két va mach lac. Danes di xac dinh ba mé hinh
tién trinh d& co ban: (1) md hinh tién trinh Dé cb dinh (TP with a continuous/constant theme), (2) md
hinh tién trinh D8 tuyén tinh (Simple Linear TP/ TP with linear thematization of rhemes), (3) md hinh
tién trinh D& phai sinh (TP with derived T’).

(1) M6 hinh TP Pé c6 dinh
Mo hinh TP Bé ¢b dinh duoc xac dinh 1a mét trong nhiing

kiéu tién trinh D& chinh trong i thuyét vé cAu tric thong tin cua 11 RI
ménh d& va van ban. Mé hinh nay xuit hién khi mot Bé chung l

dugc giit nguyén trong sudt mot phan cua van ban (dd ¢6 lic T1 R 2
khdng hoan toan trung hop), duoc chia sé bai tieng ménh dé, va

thuong twong ung Vva6i thong tin cti. Mac du thdng tin trong l

Thuyét thay doi, D& van duoc duy tri, tao ra su lién két chat ché T R3

va nhat quan. M6 hinh TP Dé ¢6 dinh 1am ndi bat va tap trung
thdng tin vao mot dbi twong, khéi niém, hogc chu thé duy nht. (T1= Pé, R1,R2,R3=Thuyét)
No6 gitip nguoi doc dé dang theo doi va hiéu rd noi dung dang gk 1. M6 hinh TP Dé cé dinh
duoc thao luan. M6 hinh TP Dé ¢6 dinh: (Theo Danes, 1974:118)
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Vidu 1:

(T1) “The Rousseauist” (R1) especially feels an inner kinship with Prometheus and other Titans.
(T2) (=T1) He (R2) is fascinated by any form of insurgency. (13) (=T1) He (R3) must show an
elementary energy in his explosion against the established order and at the same time a boundless
sympathy for the victims of it. Further, (T4) (=T1) the Rousseauist (R4) is ever ready to discover beauty
of soul in anyone who is under the reprobation of society. (Danes, 1974: 119) (Nguoi theo tu tudng
Rousseau dong cam sdu xa voi Prometheus va cac vi than Titan. Ngudi nay mé hodc véi moi hinh thire
ndi loan. Anh ta phai thé hién mot sitc manh bam sinh dé ving day chdng lai trat ty da c6, va dong thoi
cO su déng cam vo bo v6i nhitng nan nhan ciia n6. Thém nita, nguoi theo tu twdng Rousseau van nhin
thiy vé dep tAm hon cuia bat ki nguoi nao bi xa hoi rudng bo).

Ca bdn ménh dé trong vi du 1 déu co cung mot Dé 1 “The Rousseauist”, di duoc dién dat béng
danh tir hodc dai tir thay thé (He), da tao nén mot chudi thong tin lién két chat chg, cha trong mo ta dac
diém ciia nguoi theo chi nghia “Rousseau”, theo trinh ty: [T1-R1 — T2(=T1)-R2 — (T3) (=T1)- R3 —
(T4) (=T1)-R4].

(2) M6 hinh TP Pé tuyén tinh

Mo hinh TP Dé tuyén tinh hoat dong theo nguyéntic: ;7 &i
phan Thuyét cia ménh dé trude s& dugc chuyén thanh phan
Dé cua ménh dé ké tiép. Cu thé, Thuyét cua ménh dé thir
nhét tro thanh D& cia ménh dé thir hai, Thuyét caa ménh
dé thir hai lai tro thanh Dé ciia ménh dé tht ba, va ca ndi

T2(=RIl) R2

tiép 13p lai nhu vay. Diéu nay tao ra mot chudi thong tin i T3(=R) . R3

lién tuc, trong d6 thong tin méi (Thuyét) cia mot ménh dé  (T1,T2,T3= D¢, R1,R2,R3=Thuyet)

s& tré thanh thong tin da bict (D€) cua ménh dé tiép theo. Hinh 2. M6 hinh TP De tuyen tinh

M5 hinh TP D& tuyén tinh: (Theo Danes,1974: 118)
Vidu 2:

(T1) The first of the antibiotics (R1) was discovered by Sir Alexander Fleming in 1928. (T2) (=R1)

He (R2) was busy at the time investigating a certain species of germ which is responsible for boils and

other troubles. (Danes, 1974: 118) (Loai khang sinh dau tién dugc Sir Alexander Fleming phat hién

vao nam 1928. Khi ong dang tap trung nghién ctru mot loai vi khuén gay mun nhot va céc triéu chimg khac.)

Thuyét 1 (Sir Alexander Fleming) da tré thanh Dé 2 (He), tao ra mot chudi thong tin lién két cht

chg, theo trinh ty: [T1-R1 — T2(=R1)-R2 — T3(=R2)-R3].
(3) M6 hinh Pé phdi sinh

Trong nhitng van ban c6 dung luong I6n hon, tac gia

thuong gidi thiéu ngay tir ddu mot sé chu dé chinh (topics) i

hogc mot siéu dé (hypertheme) cia “mot doan van hogc 21

phan van ban khac” (Danes, 1974: 120). Trong qua trinh trién

khai noi dung, tac gia c6 thé quay lai bt ki cha dé hay khia T2+ R2

canh no trong s6 do dé phét trien va dung 1am D& cho cac T3 . R3
ménh dé sau. Dy 1a mo hinh TP Dé phai sinh. Vivay, trong  (7: siéu Dé) (T1, T2, T3= Dél,2,3,
van ban, chung ta thuong bt gap hai hozc nhiéu tuyén D& R1,R2,R3=Thuyét1,2,3)

doc lap dan xen. Mdi Dé phu nhu vay déu cd thé truy nguyén Hinh 3. M6 hinh TP Pé phai sinh
ngudn géc tir siéu dé ban dau. M6 hinh TP Dé phai sinh: (Theo Danes,1974: 119)

Vi du 3: (T) New Jersey

(T1 phai sinh) New Jersey (R1) is flat along the coast and southern portion; the north-western
region is mountainous. (T2 phai sinh) The coastal climate (R2) is mild, but there is considerable cold
in the mountain areas during the winter months. (T3 phai sinh) Summers (R3) are fairly hot. (T4 phai
sinh) The leading industrial production (R4) includes chemicals, processed food, coal, petroleum,
metals and electrical equipment. (TS5 phai sinh) The most important cities (R5) are Newark, Jersey
City, Paterson, Trenton, Camden. Vacation districts include Asbury Park, Lakewood, Cape May, and
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others. (Danes, 1974: 120) (Bang New Jersey c6 dia hinh bang phang doc theo bo bién va phan phia
nam; trong khi khu vuc tay bac lai 1a ving nai. Khi hau ven bién 4m ap, nhung cac ving nui lai kha
lanh vao nhing thang mua déng. Mua hé twong ddi nong. Cac san pham cong nghiép hang dau bao
gdm ho4 chét, thuc pham ché bién, than d4, ddu mo, kim loai va thiét bj dién. Cac thanh phd quan trong
nhat 1a Newark, Jersey City, Paterson, Trenton va Camden. Cac khu du lich nghi dudng gom c6 Asbury
Park, Lakewood, Cape May, va nhiéu noi khac.)

Siéu Dé: New Jersey. Tét ca cac D& phat sinh sau d6 déu tap trung lam rd cac khia canh khac nhau
ctia New Jersey, nhu dia hinh, khi hau, kinh t€ va cac thanh phd chinh. Nhu viy, mdi ménh dé lai sir
dung mot bé riéng, dugc phai sinh tryc tiép tir siéu Dé chinh ban dau, theo trinh tu: [T— T1(=T)-R1
— T2(=T)-R2 — T3(=T)-R3].

Ngoai ra, ba loai tién trinh Dé co ban c6 thé duoc st dung theo nhiéu su két hop khac nhau,
thudng 1a sy két hop TP gitra loai (1) va loai (2). Khi sy két hop thé hién  trong mot mo6 hinh TP nhét
dinh, 1a loai TP cép cao hon (higher order), nghia la thay vi chi 1a mot chudi TP ngéu nhién, sy két hop
nay c6 mot trat tw va quy tic riéng, tao ra mot mo hinh lién két 16n hon.

Loai TP cép cao hon nay dai dién cho “khung 71
hinh thuc” (formal frame) dé st dung cac loai TP co
ban, va 12 mot khudén mau hozc mét cau trac tong thé |
cho mét loai van ban cu thé (Danes, 1974: 120). N6 T
khong chi don thuan 1 sy két hop ngau nhién cua
cdc m6 hinh TP co ban, ma la mot mau hinh c6 quy Jl
tac, phan &nh muc dich va thé loai cia van ban. Vi
du, mét bai bao khoa hoc ¢6 “khung hinh thie” khac
v6i mot cau chuyén cb tich. Phan quan trong nhat
cua nhitng khung nay c6 thé dugc goi 1a phan mo
dau ciia mot Thuyét phan nhanh (split Rheme). M
hinh TP phén nhanh:

Vidu4:

(T1) Al substances (R1) can be divided into two classes: (R1°) elementary substances and (R1””)
compounds. (T2) (=R1°) An elementary substance (R2) is a substance which consists of atoms of only
one kind... (T2’) (=R1”) A_compound (R2 ) is a substance which consists of atoms of two or more
dzﬁ‘erent kinds... (Danes,1974: 121) (Tat ca cac chit deu ¢6 thé dugc chia thanh hai loai: chat nguyén t6
va hop chat. Mot chat nguyen t6 12 mot chat chi bao gom cac nguyén tur cua mot loai duy nhat... Mot
hop chét 13 mot chét bao gbm cac nguyén tir cua hai hodc nhiéu loai khac nhau...).

Vi du 4 dé su dung tién trinh Dé phan nhénh dé dinh nghla 1an luot “elementary substance” (chat
nguyén t6) va compound (substance)” (hop chit), qua d6 giai thich mot cach c6 hé thong va logic vé hai
loai chit duoc néu odau theo trinh ty: [(T1) - (R1”) + (R1”) — (T2) (=R1’) — (R2), T3 (=R1”) — (R2 )]

Céc mo hinh tién trinh D& do Danes (1974) dé xuit di dat nén tang quan trong cho viéc nghlen
clru su phat tr1en thong tin trong dién ngon lam sang t0 cach thic cac ménh dé lién két v6i nhau
thong qua mdi quan hé Dé-Thuyét, va gop phan giai thich co ché tao nén tinh mach lac va nhat quan
cua van ban. Bén canh do, chung cung cap co s¢ 1i thuyét dé cac hoc gia sau ndy mé rong, dleu chinh
va bd sung thém nhiéu dang thirc tién trinh Dé méi, phu hop voi nhu:ng déc thu cia tu’ng thé loai dién
ngdn, trong do6 co di&n ngoén phap 1i. Pidu nay cho phep nguoi nghién cru nhan dién cdc mo hinh dong
thong tin pho bién trong van ban, tir 6 1am 5 cach t6 chirc thong tin, xac dinh chu dé trong tm va
nhin manh cac quyen nghia vy hodc céc khia canh phap 1i quan trong Bai bao ap dung li thuyét nay
vao UNCLOS glup phén tich cach cac ménh dé lién két dé tao nén cau trac van ban mach lac, ddng
thoi 1am ndi bat cac chu thé phép 1i va trach nhiém cua cac qudc gia ven bién trong Cong udc.

3. Phwong phap nghién ctru va ngudn ngir li¢u

3.1 Phwo’ng Pphap nghién ciru
Nghlen ctru ap dung phuong phap dinh luong dé thong ké tan suat xuat hién cua tung mo hinh TP
Dé trong cac diéu khoan tir Phan I dén Phan IX ciia UNCLOS. Phan tich cac TP Bé giup lam rd céch

(T: siéu Pé) (T1,T2,T2°= Pél,2,2’, R1,R1;,
RI1”’, R2, R2’=Thuyét)

Hinh 4. M6 hinh Pé phan nhanh tir Thuyét
(Theo Danes,1974: 120)
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chung gop phan tao nén sy mach lac va tinh lién két cho dién ngéon. Bén canh do, phu:orng phép nay
con ¢6 tiém nang (g dung cao, dac bi€t la trong viéc nhan dién dac trung cua dién ngon phap i, nhu
trong UNCLOS, tir d6 dé xuat nhitng tmg dung ciia tién trinh Dé trong xir li, xdy dung van ban luat.

3.2. Nguén ngir liéu

UNCLOS dugc ciu trac thanh 17 phan (Parts) va 320 diéu khoan (Articles), kém theo cac Phu
luc. Tuy nhién, nghién ctru nay chi khao sat cac ph?m tr I dén IX, cu thé:

Part I: General Provisions (Phan I: Cac nguyén tic chung)

Part II: Territorial Sea and Contiguous Zone (Phan II: Lanh hai va Ving tiép giap)

Part I1I: Straits used for international navigation (Phan III: Eo bién dung cho hang hai qudc té)

Part IV: Archipelagic States (Phan IV: Cac qubc gia quan dao)

Part V: Exclusive Economic Zone (Phan V: Ving dic quyén kinh té)

Part VI: Continental Shelf (Phan VI: Thém luc dia)

Part VII: High Seas (Phan VII: Bién ca)

Part VIII: Regime of islands (Phan VIII: Ché d6 cac dao)

Phén IX: Enclosed or semi-enclosed Sea (Phan IX: Bién kin hay nira kin)

Chung t6i chon ngit liéu (Phan I &én Phan IX) cho nghién ctru nay vi cac phan tir Phan I dén Phan
IX cia UNCLOS 1a mot chudi noi dung mang tinh hé thdng cao, tir nhimng dinh nghia chung (Phan I),
dén viéc phan dinh cac vang bién (Phan II - V), cac dao (Phan VI), va cac vung bién dic biét (Phan
VII - IX). Noi dung ngit liéu niay cho phép ching t6i khao sat cic mo hinh tién trinh Dé trong mot
pham vi chu dé rong 16n, tir cac khai ni€m triru tuong dén mé ta khong gian dia li cu thé. Qua do,
nghién ctru 1am ndi bat cach thirc ngdn ngir duoc sir dung dé xiy dung mot hé thdng phap luét phirc
tap nhung v6 cung chat ché€ va mach lac.

4. Tién trinh dé trong Cong wéc Lién hop qudc vé Luit bién (UNCLOS)

4.1. Cic logi Dé trong UNCLOS

Trong UNCLOS, Dé thuong dugc hién thuc hoa dudi dang Dé ¥ niém, von thudng tring véi Cha
ngir trong cac ciu tran thuat. Piéu nay phan anh dic diém cua van ban phap li: xac dinh rd rang chi
thé phap li (quoc gia ven bién, quoc gia khdc, viing bién, hay cdc quyén va nghia vu) ngay tir dau ménh
dé. Bén canh d6, Pé khung (Frame Theme) (Fries, 1995) cling xuét hién kha thuong xuyén, ddc biét
dudi dang trang ngir chi thoi gian, dia diém, hay cdc ménh d& phy, nham thiét lap bdi canh phap li cho
cac quy dinh (vi du: In the exclusive economic zone, In this Part). Ngoai ra, Pé lién nhan it Xuat hién
do vin ban phap 1i c¢6 tinh chit khach quan, phi c4 nhan, hdu nhu khong str dung céc yéu tb thé hién
thai 6 hay quan diém. Dé vin ban dugc sir dung 6 mirc dg vura phai, chi yéu thong qua cac lién tir
nhu and, or, provided that, giup két ndi chat ché cac ménh dé, bao dam tinh mach lac. Nhu vay, hé
thong cac Dé trong UNCLOS vira dam bao chirc ning to chire thong tin, vira phan anh ban chét quy
pham, chuin muc va logic chit ché ciia mot vin ban luat quéc té.

Bang 1. Tan sudt céc logi Pé Khao sa'g cho thiy Bé y niém trong UNCLOS xu;?it

trong UNCLOS hién voi tan suat cao (54,61%), chiem phan 16n trong cau

Cacloai P& | Sélwong | Tile (%) | truc cau, nham dam bao sy mach lac, tinh nhat quan va
D& y niem 468 54,61 khé né?ghﬂ:ie“otdg)l tPhénA% tg\, phan fimh dz?u:t mmt% diénDh‘l‘Anr,]
B2 lién nhan 285 33,25 cua ménh dé tran thuat. Trong cac cau tran thuat, bé y

. niém thuong duoc hién thuc hoa bai chu ngt vi chu ngir
e van ban 104 12,14 a diém xuét phat cho thong diap cia cau, gitp ngudi doc
Tong 857 100 dé dang theo ddi thong tin (Halliday, 1994: 39).

Cac Dé ¥ niém trong UNCOS giup xac dinh 1 chi thé phap li nhu “bién cd, ving dac quyén kinh
té, quoc gia ven bién...,” tir &6 1am sang to cac quyén va nghia vu dugc quy dinh. Ngoi ra, viéc lya chon
va trién khai Dé ¥ niém mot cach nhét quan khong chi bao dam tinh minh bach va chét ché cua cac didu
khoan, méa con gop phan han ché viéc hiéu sai léch va ting cuong tinh kha thi trong qua trinh ap dung
luat, dong thoi bao dam syr lién két thong tin giita cac ménh de cua toan bo van ban. bac diém nay hoan
toan phu hop véi ban chét cia mot van ban luat, noi yéu cAu vé viée xac dinh rd rang cac chu thé duoc
dat 1én hang diu dé dam bao tinh minh bach va chit ché ctia quy dinh phap 1.
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Vi duy 5: (Piéu 2, Khoan 1, UNCLOS)

The sovereignty of a coastal State extends, beyond its land territory and internal waters and, in
the case of an archipelagic State, its archipelagic waters, to an adjacent belt of sea, described as the
territorial sea. (Chu quyén cua mot quoc gia ven bién mo rong ra ngoai lanh tho dat lién va noi thuy
va, trong trudong hop mot qudc gia quan dao, ving nudc quan dio ciia quic gia do, dén mét vung bién
t1ep lién, dugc goi 1a 1anh hai.) D& y niém: “The sovereignty of a coastal State” (Chii quyén ciia mot
quoc gia ven bién)

Dé lién nhan va dé vin ban chiém ti trong thap hon, trong d6, Dé lién nhan chiém ti 1¢ 33,25%,
the hién su lién két gitra cac tham thé. Cac méi quan hé trong UNCLOS (tir phan I dén phan IX) bao
gdm cac diéu khoan vé hop tac va tuong tac gilra cac quoc gia trong st dung va bao vé tai nguyén bién,
quan li cac vung bién chung va giai quyét tranh chap. Quy dinh trong cac diéu khoan nhin manh yéu
cau su hop tac va thuorng luorng gitra cac bén lién quan bao gom viéc khai thac tai nguyen bién, bao vé
moi truong va giai quyet cac van dé bién gioi bién khong chi 1a vén dé cua timg qudc gia riéng biét ma
1a van dé cua cong dong quoc té. Chinh vi vy, cac D& lién nhan trong UNCLOS gbp phan 1am rd céc
quyén va nghia vy cta cac qubc gia d6i véi cac ving bién trong viée thuc thi cac quy dinh ctia Cong udc.

Vi du 6: Diéu 14, UNCLOS

The coastal State may determine baselines in turn by any of the methods provided for in the
Jforegoing articles to suit different conditions. (Qudc gia ven bién c6 thé xac dinh dudng co sé 1an luot
biang bat ki phuong phap nio dugc quy dinh trong cac diéu khoan trude d6 dé phu hop véi cac didu
kién khac nhau.)

Pé lién nhan may determine baselines (co thé xac dinh duodng co s0) xac dinh cac quyén va nghia
VU cla cac quoc gia, phat trién nodi dung cia diéu khoan bang cach g101 thleu quyen hanh dong cia
qudc gia ven bién trong pham vi dugc quy dinh. Dong tir khi€ém khuyét “may” gitp xac dinh mirc do
hanh dong kha thi ctia chu thé “The coastal State” trong tinh huong phap li cu thé.

Mic du ti 1& cua Dé van ban (12,14%) thap hon céc loai Dé khac trong UNCOLS, nhung cac bé
van ban dong vai trd quan trong trong viéc két ndi cac phin cuia vin ban, chi rd mdi quan hé logic gitra
ménh dé va cac diéu khoan. Cac lién tir: however (tuy nhién), provided that (voi diéu kzen/mzen la), subject
to (tuy thugc vao/phai tuan theo), notwithstanding (mdc di/bat ké), .., 1am rd cac mdi quan hé logic va
nguyén nhén - két qua giita cac ménh dé trong diéu khoan phap 1i; cac cum gidi tir: for the purpose of
measurement (nham muc dich do luong), for the purposes of this Convention (trong Cong uoc nay),...
xéc 1ap pham vi ap dung cac quy dinh trong diéu khoan cua Cong uéc. Gidi tir for dan nhap cac cum
danh tir nham xac dinh muc dich hoic gioi han cua b6i canh phép li. Dudi goc do Chirc ning Hé thong,
cac cum gidi tir ndy thyc hién vai tro la Dé vin ban, dong thoi ciing 1a phu ngit chu canh (circumstantial
adjunct) nhim thlet 1ap bdi canh cho hanh dong chinh trong ménh dé.

Vi du 7: biéu 10, Khoan 3, UNCLOS

For the purpose of measurement, the area of an indentation is that lying between the low-water
mark around the shore of the indentation and a line joining the low-water mark of its natural entrance
points. Where, because of the presence of islands, an indentation has more than one mouth, the semi-
circle shall be drawn on a line as long as the sum total of the lengths of the lines across the different
mouths. Islands within an indentation shall be included as if they were part of the water area of the
indentation. (Bé phuc vu cho muc dich do dac, dién tich cia mot ving 1m ven bién dugc xac dinh 1a
phan dién tich nudc ndm giita duong thiy triéu thip quanh b ciia ving 16m va dudng ndi cac diém thiy
tridu thap tai cac cira tu nhién cta ving 13m. Trong trudng hop co su hién dién cua céc dao khién ving
16m c6 nhiéu ctra, mot ban nguyét s€ dugc ve trén mot duong dai bang tong chiéu dai cua cac ctra khac
nhau. Céc dao nim trong vung 16m s&€ dugc tinh la mot phén cta dién tich nudc ciia ving 16m.)

Noi dung ctia Piéu khoan quy dinh vé cach xéac dinh dién tich cua mot vung 16m ven bién dé phuc
vu cho muc dich do dac. Dé vin ban “For the purpose of measurement, ... giéi han pham vi noi dung
ctia diéu khoan - tit ca nhitng gi mo ta trong diéu khoan déu nham muyc dich do dac, tranh tiy tién ap
dung trong thuc tién, lién két thong tin mot cach logic trong giai thich phuong phap xac dinh dién tich
mot vét 16m ven bién. Do do, Dé vin ban khong chi gop phan dam bao tinh mach lac vé& mit ngdn ngit
ctia van ban phép li quéc té ma con giit vai trd trung tdm trong viéc duy tri tinh xac dinh, minh bach
va giéi han hop li quyén phap i giita cac chu thé trong khuon khé UNCLOS.
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Tom lai, su chiém uu thé ciia P& y niém cho thay véan ban phép 1i chu yéu tap trung vao trién khai
ndi dung va trinh bay cac sy kién. Ngu'orc lai, cac Pé lién nhan va D& vin ban dam bao hiéu qua giao tlep
va td churc thong tin trong dién ngon. Su phan bd nay phan anh déc diém the loai rd nét ctia dién ngon
phap li: khéach Quan, ¢6 cau trac logic, mang tinh diéu hanh cao. Day 12 mét tién dé quan trong dé nghién
ctru sau hon vé cach thirc to chirc théng tin va chién lugc didn ngdn trong cac vin ban phap Ii.

4.2. Cdc logi tién trinh Dé trong UNCLOS

Trong béi canh phan tich ngon ngi phép Ii, TP D& dong vai tro quan trong trong viéc to chirc thong
tin va dgy tri mach lac diévn ngbn cua van ban luat. UNCL‘OS la mét vi du dién hinh cua cac mod hiph tién
trinh D€ dugc sur dung d€ xac dinh chu thé phap Ii, quyén va nghia vu cua cac quoc gia ven bién, cac
vung bién, ciing nhu cac co quan quan li lién quan.

Viéc phan tich TP Bé trong UNCLOS  Bdng 2. Tdn sudt cac logi tién trinh Dé trong UNCLOS

giup lam sang to cach cac ménh dé duoc két Céc loai bé Sé lwgng | Tilé (%)
ndi, tir 46 phan &nh cau tric logic va tinh hé | Tién trinh D& c6 dinh 151 51,19
thdng ciia vin ban, dong thoi dam bao sy rd | Tién trinh D& tuyén tinh 105 33,90
rang, chinh x4c trong truyén tai cac quy dinh | Tién trinh D& phai sinh 13 4,40
phap Ii quéc té. Bang 2 thong ké so liéu khao | Tién trinh D& phan nhanh 26 8,81
sét cac loai tién trinh Dé trong UNCLOS. Téng 295 100

4.2.1. Tién trinh Pé cé dinh

Phén 16n cac tién trinh trong bang s liéu vé ndi dung cac didu khoan trong Cong wdc (phan I dén
phén IX) thude Vé hai loai chinh 1a TP ¢6 dinh va TP tuyén tinh. Tién trinh dé ¢6 dinh chiém ti 18 cao
nhét trong bang s6 lidu, voi hon mét nira téng sb tién trinh (51, 19%), xudt hién pho blen trong van ban
UNCLOS. Tir Phan I dén Phan IX ctia UNCLOS, TP nay dugc trién khai véi tan sudt khac nhau tiy
theo muc dich dién ngon cia ting phan. Trong Phan I: Giéi thiéu chung, TP ¢d dinh thé hién qua sy
lap lai cua cum tir this Convention (Cong udc nay) dé thiét 1ap mot khung phap 1i rd rang cho toan bd
van ban. Tir Phan II dén Phan VI, TP nay dugce su dung thuong xuyén hon, déc bi€t véi cac Dé ¥ niém
nhu the coastal State (Qudc giaven blen) the archipelagic State (Qudc gia quan dao) hay the exclusive
economic zone (vung déc quyén kinh té) dugc 1ap lai nham trién khai hé thong quyén va nghia vu lién
quan Vung bién. Phan Vva phan VI dic biét tap trung vao mot cha dé phap 1i chinh, tao diéu kién thuan
lgi cho vi€e phat trién chi tiét cac quy dinh ma khong lam gian doan mach thong tin. Day 1a hai phan
sir dung TP c6 dinh nhiéu nhét trong sé chin phan dau ciia UNCLOS.

Theo Daness (1974), mét trong nhitng TP phd bién 1a TP ¢6 dinh, trong dé ciing mot Bé duoc duy
tri qua_ nhiéu ménh lién tiép ma khéng bi gian doan, nham duy tri sy tap trung thong tin va lam nbi bat
chu the trung tdm cua dién ngon. Vi Vay, trong Cong wéc UNCLOS, TP ¢6 dinh duy tri cac quy dinh
vé quyen va nghia vy cua cac quoc gla lién quan dén ving dic quyén kinh té, Vung lanh hai, va cac
vung bién quéc té, dam bao cac qudc gia thyuc hién ding cam két trong suot thoi gian dai. Cu thé, trong
Phan II: Territorial Sea and Contiguous (Léanh hai va ving tiép giap), Pé y niém “Coastal State” (qudc
gia ven bién) duoc giit xuyén sudt trong nhiéu Diéu khoan. Vi du coastal State = the coastal State >
such a State 2 the State concerned déu la biéu hién cta cing mot Bé ¢b dinh. Cing mot Pé y niém
duoc duy tri trong UNCLOS thé hién 16 quyén va nghia vu khong thay d6i clia cac qudc gia ven b1en
trong cac vung bién tiép giap. Twong tu, trong Phan V “Eclusive Economic Zone” (Ving dic quyen
kinh te) Pé y niém “Coastal State” (qudc giaven bién) va “Eclusive Economic Zone” (ving dac quyén
kinh té) ciing dugc gilr 6n dinh, qua d6 khang dinh 10 quyén chu quyen ctia qudc gia d6i véi tai nguyén
trong viing nay. Cac diéu khoan quy dinh tir cac quyen khai thac dén nghia vy bao ton, deu xoay quanh
cing mot chu thé, tao ra sy lién két logic va d& tiép can cho ngudi doc. Viée lap lai Dé ¥ niém nhu
“Highsea” (blen ca), Zone (vung) hay the “Authority” (co quan quyén luc) trong cac phan VIva VI
xac dinh pham vi diéu chinh va quyén han trong timg vung bién, xdy (dung truong nghia phap 1i 6 6n dinh,
rd rang. Trong dién ngon phap li nhu UNCLOS, TP ¢6 dinh gop phan cang ¢6 tinh khach quan, phi ca
nhén, 1am ndi bat quyén va nghia vy mét cach nhat quén.

Vidu8: biéu 92, Khoan 1, UNCLOS

(T'1) Ships (R1) shall sail under the flag of one State only and, save in exceptional cases expressly
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provided for in international treaties or in this Convention, (T2)(=T1)- (R2) shall be subject to its
exclusive jurisdiction on the high seas. (T3) (=T1) A ship (R3) may not change its flag during a voyage
or while in a port of call, (T4) (=T1) (R4) save in the case of a real transfer of ownership or change of
registry. (Tau thuyén chi duoc treo cd cia mot quic gia duy nhat, va, trir cac truong hop ngoai 18 duge
quy dinh 1 rang trong cac diéu udc quéc té hodc trong Cong udc néy, phai chiu quyén tai phan doc quyén
ctia qudc gia d6 trén bién ca. Tau thuyén khong duoc thay doi quoc tich (cd) trong sudt hanh trinh hogc
khi dang neo dau tai cang ghé, trir truong hop ¢6 su chuyén giao quyén s hiru thuc sy hodc thay doi viée
dang ki tau.)

Dé y niém “Ships ” xuat hién & ménh dé dau tién, giit vai tro 13 cha thé trung tim cua diéu khoan.
Céc ménh dé tiép theo tuy khf)ng tryc tiép lép lai tur ¢ sths nhung cau triic ngfr phép va nglr nghTa cho
thdy chu the cua hanh dong van la tau thuyen nghia 1a D& y niém khong thay d6i. Didu nay the hién day
1a mot TP ¢b dinh, gop phan 1am cho diéu khoan trd nén nhat quan, dé theo dai va chinh xac vé ngit nghia
phap li, theo trinh tu: /T1-RI — T2(=T1)-R2 — (T3) (=T1)-R3 — (T4) (=T1)-R4]

Tién trinh d& c¢6 dinh trong UNCLOS khéng chi gop phan hinh thanh tinh mach lac vin ban ma
con 1a chién lugc didn ngdn c6 chu dich, nhim dam bao noi dung phap li duoc trinh bay mot cach co
hé théng. Qua d6, Cong udce thé hién vai trd ctia mot vin kién qudc té.

4.2.2. Tién trinh Dé tuyén tinh

Tién trinh Dé tuyén tinh chiém 35,59% tong s6 cac diéu khoan, thip hon tién trinh Bé cd dinh nhung
van giit vai tro quan trong trong cac diéu khoan ctia UNCLOS (tir Phan I dén Phan IX). Pic trung ciia
tién trinh nay 13 phan Thuyét cia ménh dé trude duoc ké thira 1am Dé ciia ménh dé sau, qua do6 tao 1ap
su lién két logic va duy tri déng thong tin xuyén subt trong dién ngén. Trong UNCLOS, néi dung dugc
trién khai theo trat ty hé thng, tir khai niém chung dén pham vi ap dung, g10*1 han phap 1i va cac ngoal
1€. Vi Vay, TP tuyén tinh khong chi phu hop véi dic thu cua vin ban luat quéc t& ma con phan anh chién
luoc to chirc théng tin nham kiém soédt va phat trién lap luén phap li mot cach chat chg, tuan ty. Vé phan
bd, & Phan I (G101 thiéu), TP tuyén tinh xut hién voi tan suit vira phai, chu yéu dé nhdn manh muc dich
va pham vi diéu chinh ctia Cong wéc thong qua cac danh ngit lp lai nhu “this Convention”. Tir Phan II
tro di, ddc biét & Phan II (Lanh hai va Ving tiép giap), Phan V (Vung ddc quyén kinh té) va Phan VI
(Thém lyc dia), tién trinh nay dugc sir dung day déc hon, khi céc khai niém phép 1i c6t 15i nhu “sovereign
rights” hay contmental Shelf lién tuc duoc trién khal tir Thuyét sang Pé. Piéu nay cho thay TP tuyén
tlnh xudt hién n6i bat nhat & Phan II, dap g yéu cau dién giai nhat quan va c6 kiém soat cac khai niém
nén tang trong didn ngdn phap li qudc té.

Vi du 9: Diéu 86, UNCLOS

(T1) The provisions of this Part (R1) apply to all parts of the sea that are not included in the exclusive
economic zone, in the territorial sea or in the internal waters of a State, or in the archipelagic waters of
an archipelagic State. T2 (=R1) This article (R2) does not entail any abridgement of the freedoms enjoyed
by all States in the exclusive economic zone in accordance with article 58. (Cac quy dinh ctia Phan nay
ducrc ap dung d6i véi moi ving bién khong thuoc ving dic quyén kmh té, 1anh hai hoac ndi thuy cua mot
qudc gia, ciing nhur khong thudc ving nuée quéan dao ctia mot qudc gia quan dao. Piéu nay khong lam
phuong hai hodc han ché cac quyén tu do ma moi qudc gia duoc hudng trong ving dic quyén kinh té
theo quy dinh tai Diéu 58.)

Diéu 86 thé hién rd TP tuyén tinh khi Thuyét ctia ménh dé trude duoc ké thira lam Dé cia ménh
dé sau. O ménh d¢é thtr nhat, Bé “The provisions of this Part”, phan Thuyét xac dinh pham vi ap dung
d6i v6i “all parts of the sea not included in...”. Mic du Diéu khoan nay chi ton tai mot TP tuyén tinh
duy nhét, nhung van thé hién rd cach thirc trién khai 1ap luan chit ché va nhét quan cia UNCLOS, dam
bao tinh minh bach va kha ning didn giai & rang trong van ban luit quéc té, theo trinh tu:
[T1-R1 — T2(=R1)-R2 — T3(=R2)-R3]

Ngoai ra, TP tuyén tinh khong nhu’ng thé hién sy lién két tir ménh dé nay sang ménh dé khac trong
cling mot diéu khoan ma con lién két mot cach logic tir diéu khoan niy sang diéu khoan khac.
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Vi du 10: Diéu 77, Khoan 1, Khodn 2, Khoan 3, UNCLOS

1. (T1) The coastal State (R1) exercises over the continental shelf sovereign rights for the purpose
of exploring it and exploiting its natural resources. (Quéc gia ven bién thuc hién cac quyén chu quyén
ddi v&i thém luc dia nham muc dich tham do va khai thac cac tai nguyén thién nhién cua thém luc dia.)

2. T2 (=R1) The rights referred to in paragraph 1 (R2) are exclusive in the sense that if the coastal
State does not explore the continental shelf or exploit its natural resources, no one may undertake these
activities without the express consent of the coastal State. (Cac quyen duogc quy dinh tai khoan 1 1a cac
quyén mang tinh doc quyén, theo d6 néu quoc gia ven bién khong tién hanh thim do thém luc dia hodc
khai thac cac tai nguyén thién nhién cua thém luc dja thi khong mét chu thé nao dugc thuc hién cac hoat
dong d6 néu khong co sy ddng ¥ rd rang clia qudc gia ven bién.)

3. (T3) (=R2) The rights of the coastal State over the continental shelf (R3) do not depend on
occupation, effective or notional, or on any express proclamation. (Cac quyén cia qubc gia ven bién dbi
v6i thém lyc dia khong phu thudce vao viée chiém hitu, du 13 chiém hitu thuc t& hay chiém hitu danh
nghia, cling nhu khong phu thudc vao bat ki su tuyén bb rd rang nio.)

Tién trinh D& tuyén tinh duoc the hién 16 qua chudi ba khoan cua Piéu 77. Khoan 1 mo du bang
viée xac 1ap khai niém trung tdm: quyén chu quyén cta qudc gia ven bién dbi véi thém luc dia. Khoan
2, Bé “The rights referred to in pamgmph 17 trye tiép ké thira Thuyét cua Khoan 1, qua d6 phat trién
ndi dung theo huéng lam rd tinh chat doc quyen clia cac quyén nay. Khoan 3, Dé tiép tuc duwa trén
Thuyét cua Khoan 2, khiang dinh céac quyen do khong phu thudc vao viéc chiém hiru hay tuyén bd
chinh thirc. Chudi trién khai nay cho thay TP tuyén tinh duoc sir dung nham phat trién 1ap luan phap li
mot cach tuan ty, nhat quan va c6 kiém soat.

Tém lai, Phan I dén Phan IX ctia UNCLOS, TP tuyén tinh khong chi lién két mach lac logic giira
cac ménh dé ma con lién két giita cac diéu khoan, thé hién dic trung ngdn ngir hoc ciia dién ngon phap
li qudc té.

4.2.3. Tién trinh Dé phdi sinh

Tién trinh D& phai sinh (4,40%) va Tién trinh Dé phan nhéanh (8,8 Deoti 1é thap, nhung, hai tién
trinh nay dong vai trd quan trong trong viéc tao ra chiéu sau cia cc didu khoan phtc tap. O cac phan
dau cua Cong ude, TP phai sinh thuong dugc st dung trong nhirng diéu khoan giai thich quyén va
nghia vu cua qudc gia ven bién ciing nhu tham quyén tai phan d6i v6i cac ving bién khac nhau, nham
phat trién cac khai niém phap li theo hudng hé thong va lién két. Khao sat UNCLOS tu Phan I dén
Phan IX cho thdy TP phal sinh xuat hlen tap trung hon & Phan V (Ving dic quyén kinh té) va Phan VI
(Them luc dia). Trong Phan V, cac quyén ciia quoc gia ven bién khong chi dugc xac 1ap ma con duogce
trién khai thanh cac nghia vu llen quan dén quan i, bao v€ mdi truong blen thong qua cac Dé phal
sinh xut phat tir khai niém quyén ban dau. Nho d6, méi quan hé glu’a quyén loi va nghla vu dugce to
chire mot cach logic va dé theo doi. Twong tw, & Phan VI, cac quyén ddi voi thém luc dia tiép tuc duogc
mo rong va lam rd thong qua TP phai sinh. MGdi diéu khoan ké thira va phat trién cac quyén da duoc
xac dinh trudc, dong thoi gin két chung v6i nghia vu quéc té trong khai thac va bao vé tai nguyén bién,
qua d6 bao dam tinh mach lac va nhat quan cua dién ngon phap li trong Cong udc.

Vi du 11: Diéu 56, Khoan 1, UNCLOS

(T) In the exclusive economic zone, the coastal State has:

T1 (=T) - Rl (a) sovereign rights for the purpose of exploring and exploiting, conserving and
managing the natural resources, whether living or non-living, of the waters superjacent to the seabed
and of the seabed and its subsoil, and with regard to other activities for the economic exploitation and
exploration of the zone, such as the production of energy from the water, currents and winds;

12 (=T) - R2 (b) jurisdiction as provided for in the relevant provisions of this Convention with
regard to:

(i) the establishment and use of artificial islands, installations and structures;

(ii) marine scientific research;

(iii) the protection and preservation of the marine environment,




24 | Tap chi Ngon ngir s6 6 nim 2026

(c) other rights and duties provided for in this Convention.

[T-T1(=T)-R1 — T2(=T)-R2 — T3(=T)-R3]

1. Trong vung dac quyén kinh té, qudc gia ven bién co:

(a) quyén chii quyén nham muc dich tham do, khai thac, bao ton va quan li cac tai nguyén thién
nhién, du 13 tai nguyén sinh vat hay khong s1nh vat, cua Vung nude phia trén day bién, ciia day bién
va long dat dudi day bién; dong thoi c6 quyén chu quyén dbi véi cac hoat dong khac nham muc dich
tham do va khai thac kinh té ving nay, nhu san xuat ning luong tir nude, dong hai luu va gio;

(b) quyén tai phan theo quy dinh ciia cac diéu khoan c6 lién quan ctia Cong udec ddi véi:

(i) viéc thiét 1ap va sir dung cac d4o nhan tao, cac thiét bi va cong trinh;

(i) nghién ctru khoa hoc bién;

(iii) bao vé Vz‘l gin gilt moi trudng bién;

() cac quyén va nghia vu khac duoc quy dinh trong Coéng udc nay.)

Piéu 56 quy dinh quyén cta qudc gia ven blen trong ving dic quyén kinh té: (T) “In the
exclusive economic zone, the coastal State has:...”, c6 thé xac dinh “In the exclusive economic zone”
1a Bé chu canh (circumstantial Theme), thiét 1ap béi canh khong gian, trong khi “the coastal State
has” 1a Thuyét mang ndi dung chii yéu ciia ménh dé. Mdi muc (a), (b), (c) déu tryc tiép 1am rd va
mo rong ¥ tir Pé chinh (T). Chiing khong phu thudc vao nhau theo mét chudi tuyén tinh (nghia 1a
khong phai (a) ddn dén (b) va (b) din dén (c), ma chung cung tn tai song song, mdi ménh dé tap
trung vao mot khia canh riéng biét ciia chu dé chinh 1a “cac quyén va nghia vu cta quc gia ven bién
trong EEZ”. Day 1a mot phwong phap rat phd bién trong to chirc cac vin ban phap li, dé trinh bay
mot cach rd rang, c6 hé thong cac diém khac nhau lién quan dén mot chi dé chung, va gitp duy tri
tinh chat ché, tranh lp lai ma van dam bao su lién két, logic ngilr nghia trong toan bd cac quy dinh
trong diéu khoan.

Nhu vay, TP phéi sinh dong vai tro quan trong trong Vlec phat trién cac khai niém, quyen loi trong
UNCLOS, dic biét trong cac ndi dung gidi thich, 1am rd quyén va nghla vu cua cac qudc gia ven bién.
Viéc sir dung tién trinh nay gitip dam bao tinh mach lac va lién két giira cac quyén loi dugc xac dinh
trong cac phan khac nhau ciia cong udc, tir d6 tao ra mot hé thong phép 1i 6 rang, dé hiéu va dé thyc thi.

4.2.4. Tién trinh Bé phan nhanh

Tién trinh P& phan nhanh dugc st dung véi tan suat khac nhau ¢ tfrng phﬁn trong d6 ndi dung
Phan II (Lanh hai Va Vung tiép glap lanh hal) va Phan V (Vung dic quyén kinh té) bat dau bang mot
ménh dé khai quat vé quyen chu quyen ctia qudc gia ven bién, sau d6 dugc trién khai thanh nhiéu ménh
dé bd sung, mdi ménh dé 1am rd quyén, nghia vu hodc giéi han cu thé. Pay 1a mé hinh TP phan nhénh,
nham dam bao tinh chit ch&, hé théng ciia vin ban phap li, va ting cudng kha ning phat trién chu dé
theo chiéu doc, déng thoi tao diéu kién cho viée dién giai nhiéu yéu td cAu thanh ctia mot khai niém
phép li phitc tap. Vi vay, TP phan nhanh trong UNCLOS khong chi phan anh dac trung ngdén ngit cla
dién ngon luat phap quéc té, ma con cho tha"iy su van dung linh hoat cac chién luge t6 chuc thong tin
dé dam bao tinh minh bach va logic cho vin ban.

Vi dy 12 Diéu 55, UNCLOS

(T1) The exclusive economic zone (R1) is an area beyond and adjacent to the territorial sea, (1T2)
(=R1) - (R2) subject to the specific legal regime established in this Part, under which the rights and
Jjurisdiction of the coastal State and the rights and freedoms of other States T3 (=R2) - (R3) are
governed by the relevant provisions of this Convention. (Ving dic quyén kinh t& 14 ving bién nim
ngoai va tiép 1ién 1anh hai, chiu sy diéu chinh cua ché d6 phap li riéng duoc thiét 1ap tai Phan nay, theo
do6 cac quyén chi quyén va quyén tai phan ciia qudc gia ven bién, ciing nhu cac quyén va quyén ty do
ctia cac qudc gia khac, dugc diéu chinh boi cac quy dinh ¢6 lién quan ciia Cong ude nay.)

Diéu 55 caa UNCLOS, quy dinh vé ving dic quyén kinh t& (EEZ). Ménh dé dau tién trong diéu
khoan nay x4c dinh chu thé trung tim bang Dé (R1) The exclusive economic zone (ving dic quyén kinh
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t&), va tiép tuc véi phan Thuyét (R1) is an area beyond and adjacent to the territorial sea (khu vuc nam
ngoai va tiép giap voi lanh hai). Thuyét nay cung cip thong tin mai vé vi tri dia li ciia ving ddc quyén
kinh té, tir d6 tao nén tang dé phat trién ndi dung tiép theo. Ménh d& ctia nhanh thir nhat sir dung lai
Thuyét cia ménh dé 1 dé tiép tuc phat trién ¥ tir D& ciia ménh dé 1 (T2) (=R1). N6 khong chi don thuan
1ap lai dinh nghia, ma con thém mot 16p thong tin quan trong: ving EEZ phai tuan theo mot “ché d6
phép li cy thé”. Pidu nay 1am rd hon ban chét phap li ciia ving EEZ, vn khong phai 1a lanh tho cia
qudc gia ven bién, ma la mot vung c6 che d6 phap 1i dac blet Ménh dé niy tao ra mot Thuyet moi
(RZ) tap trung vao “cac quyén va quyén tu do” cua cic qudc gia, md duong cho ménh dé tlep theo.
Dé cia ménh d& nhanh tha hai t1ep tuc st dung Thuyet ctia ménh dé 2 (T3) (=R2), dé lién két va hoan
thién y. N6 giai thich cu thé hon vé “cac quyén va quyén tu do” d6 dugc diéu chinh nhu thé nao: chung
“dugc diéu chinh boi cac quy dinh c6 lién quan ciia Cong ude.” Ménh dé nay dong vai tro két thic, chi
ra toan bd céu tric quyén va nghia vu trong ving EEZ déu c6 ngudn gdc tir Cong wdc Lién Hop Qudc
vé Luét Bién, theo trinh tw: /(T1) - (R1) — (T2) (=RI) - (R2) — T3 (=R2) - (R3)].

5. Két luan

Trén co so van dung li thuyét SFL, bai viét da tién hanh khao sat va phan tich cac loai Pé va tién
trinh Dé trong Cong udc Lién Hop Qubc vé Luat Bién (UNCLOS) (Phan I dén Phan IX), nham lam 1
cach thuc to chirc va trién khai thong tin trong van ban phap li quéc té. Két qua nghién ctru cho thdy,
loai D& duoc sir dung chu yéu trong UNCLOS 1a Bé y niém. D& y niém duoc sir dung nhit quan phan
anh dic trung khach quan, phi ca nhan ctia dién ngén phép li, gop phan tao nén tinh rd rang, minh bach
trong viéc xac dinh chu thé hanh dong va pham vi diéu chinh phép li. Vé tién trinh D&, nghién ctru
nhan dién cac kiéu tién trinh, bao gdm: TP ¢6 dinh, TP tuyén tinh, TP Dé phai sinh va TP phan nhéanh.
Trong d6, TP ¢b dinh chiém wu thé, nhim duy tri va cing c6 mot chi dé trung tim xuyén sudt cho
nhiéu ménh dé lién tiép. M6 hinh tién trinh D& nay dong vai trd quan trong trong viéc bao dam tinh
mach lac va logic noi tai cia van ban phap li.

Két qué nghién ciru ciing khang dinh tinh tmg dung ctia 1i thuyét SFL trong phén tich dién ngon
phap Ii, dong thoi mé ra nhimg hudng tiép can mdi trong giang day, dich thuat va nghlen ctiru van ban
luat quéc té trong b01 canh ho6i nhap va toan ciu hoa. Ngoai ra, phan tich tién trinh Dé con giup nhan
dién su khac biét vé cdu truc logic giira cac van ban ludt khac nhau hodc giita cac phién ban stra doi,
tir d6 1am nodi bat sy thay d6i vé nodi dung va té chirc; dong thoi hd trg ngudi dich duy tri cic mé hinh
tién trinh D& ciia van ban gdc, dam bao ban dich khong chi chinh x4c vé ngén tir ma con giir dwoc tinh
mach lac, chat ché va 1ap luan phap li. Tom lai, tién trinh Dé 1a mot lang kinh ngén ngit hoc quan trong
gitip nhan dién khong chi ndi dung ma con cach thire to chirc va van hanh thong tin trong van ban lut,
tir 46 bao dam muyc tiéu tdi thuong cta dién ngdn phap li: tinh rd rang va do chinh xéc.
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